Introduction
International criminal law is among the youngest, and yet most visible, branches of public international law. For the better or the worse, the institutions of international criminal justicemost prominently the International Criminal Court (ICC) -today attract significant attention in discussions around what should or could be done in the wake of serious harm resulting from adverse human agency. Yet, including when it comes to disasters, people often disagree what exactly should be considered relevant for international criminal law. This chapter aims at clarifying the relevance, potential and limitations of international criminal law in relation to preventing, mitigating and responding to disasters.
International criminal law can only be relevant in relation to a disaster if the effects or aspects of the disaster are the result of adverse human agency. Someone needs to have negatively influenced the ordinary course of events, or at least attempted to do so, and he or she must have done so with the necessary mental elements required for a finding of a specific crime. 1 We will consider a range of examples that show how adverse human agency can intervene at various moments in the lifecycle of a disaster. Because of the complexities of many disasters, stereotype ideas about what constitutes an international crime or a simplistic dichotomy between 'natural' and 'human-made' disasters can mislead legal assessments and can have negative consequences for the relevance of international law as a tool to prevent, mitigate and address disasters. Page 3/32
For the purpose of this chapter, the term disaster is used to refer to 'a calamitous event or series of events resulting in widespread loss of life, great human suffering and distress, or largescale material or environmental damage, thereby seriously disrupting the functioning of society'.
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The International Law Commission (ILC) as well as the editors of this volume suggest that armed conflicts are to be covered by the definition of a disaster. 3 If armed conflicts are included in the notion of disasters, the part of international criminal law dealing with war crimes will be relevant to 'disaster law'. The use of the term 'disaster' in every-day language would seem to support, or at least not exclude, the inclusion of armed conflicts in the definition of a disaster. Such an approach also makes sense if we assume that it is the impacts on human life, health and the environment that provide the key parameters in defining what constitutes a disaster and not the type of causes. However, the incorporation of armed conflicts comes at a disadvantage of increasing complexity. In addition to other applicable legal norms, armed conflicts are governed by a highly specialized body of law (international humanitarian law [IHL] ) and this chapter can only point at some of the relevant war crimes provisions. Yet, I opt for including armed conflicts in the scope of the disaster definition for the purpose of outlining the relevance of international criminal law in relation to disasters as comprehensively as possible.
Some will take issue with the broad approach to disasters because the definition suggested by the ILC is not limited to situations 'attributable to the forces of nature' as some others have defined disasters. 4 However, if we were only to include disasters with 'natural' causes in the definition of the term, there is a risk that we do not fully appreciate the various points at which Page 4/32 adverse human agency can exacerbate a disaster and its consequences. Hence, I avoid a definition of a disaster limited to what we commonly believe to be 'natural disasters' -precisely because of the risk that simplistic categorizations could mislead legal assessments.
Of course, even if the term disaster is used to encompass situations caused or exacerbated at least in part by human conduct, this does -by far -not mean that international criminal law will be relevant for all disasters. It must be stressed at the outset that abuses must meet very specific legal criteria before even the lowest standard of evidence to invoke international criminal law can be met (e.g. the standard to find that there are reasonable grounds to believe that crimes might have been committed). It can be very challenging or impossible to demonstrate that these criteria are met in any particular situation. It should also be noted that there is an important debate whether collective non-state actors, such as corporations or armed groups, can be the authors of international crimes even though most international tribunals at least currently limit jurisdiction to natural persons. 10 We do not need to rule out the possibility that the statutes of existing tribunals could be modified in order to allow them to exercise jurisdiction over non-natural persons, nor should it be forgotten that domestic tribunals may in some circumstances already be competent to prosecute persons other than individuals for international crimes.
The Scope and Sources of International Criminal Law
To summarize, international criminal law acknowledges that the enforcement of the prohibition of criminalized conduct is not left exclusively to the state. This idea can be of relevance in at least some disasters:
Many extremely serious calamities of the past century were disasters created, manipulated or exacerbated by government officials, members of armed groups and other human actors. They were not simply the result of unfortunate circumstances, such as bad weather, a general lack of resources or well-meant but misguided economic policies.
Page 6/32 Cyclone Nargis sparked an intense debate about whether members of the ruling junta in Burma/Myanmar might be guilty of crimes against humanity. We will consider these arguments further below. Suffice it to say here that the inability to avoid the cause of a disaster must be distinguished from the question whether government officials committed crimes by obstructing relief and/or by failing to assist the population in meeting their humanitarian needs.
Similarly, the need to distinguish the cause of a disaster from the extent to which a disaster with a 'non-human origin' creates a humanitarian catastrophe can also be illustrated with Page 14/32 that aspects of the response to Nargis could be qualified as international crimes and we will consider their arguments below in the section on crimes against humanity.
The above examples illustrate that a disaster is rarely a single event with a single cause and a single effect. A binary distinction between 'natural' and 'man-made' disasters is thus too simplistic. Rather, it is possible that the prevention, the cause or the impact of a disaster are adversely influenced by human agency. The following graphic overview illustrates various possible entry-points for human agency. should take into account the full range of points at which human conduct can alter the ordinary course of events. In some cases, such conduct can result in significant gains in terms of DRR. In others, human conduct can be so inadequate or so misanthropic that it is relevant for international criminal law.
Where does this leave us in the assessment of the relevance of international criminal law in relation to disasters? The next section will discuss the elements of some crimes that seem particularly relevant for disaster law as well as the defences that can be raised.
Particularly relevant crimes

Crimes against Humanity
Crimes against humanity are of particular importance in relation to disasters. Crimes against humanity today do not require the existence of an armed conflict. This emancipation from the law of armed conflicts is highly significant as many disasters occur outside the context of armed conflicts. Moreover, the relationship between crimes against humanity and violations of human rights is particularly strong, albeit complex, 46 and this category of crimes is therefore potentially useful to consider in relation to adverse human agency causing or exacerbating a disaster or its effects. 45 Sendai Framework (n 44) para 19(c). Page 16/32
Before specific crimes against humanity offences can be examined, it is crucial to note that this category of international crimes has specific threshold elements. Namely, only conduct that is 'committed as part of a widespread or systematic attack directed against any civilian population, with the perpetrator's knowledge of the attack', 47 can be a crime against humanity.
While much has been written about the interpretation of some of the contextual elements of crimes against humanity, the independent meaning of the term 'attack' has been neglected. is convincing to argue that there is reason to believe that the criteria for an attack for the purposes of crimes against humanity have indeed been met in North Korea. In situations in which the threshold elements are established, the following crimes against humanity offences can be particularly relevant in relation to disasters.
Murder or extermination
The basic actus reus requirement for the crime of murder is that the perpetrator must have caused the death of one or more persons. 55 As with all international crimes, a high threshold of culpable mind is required and it is necessary to show that the perpetrator intended to engage in the conduct leading to death and meant to cause the consequence or was at least aware that death would Page 20/32
Other inhumane acts
The open-ended nature of the crime against humanity of 'other inhumane acts' causes difficulties in determining the circumstances under which disaster-related abuses can fall within the ambit of the crime. The crux of this crime is that the category of 'other inhumane acts' was introduced to catch up with the imagination of future perpetrators, 65 while the interpretation of the crime must comply with the requirements of criminal law, in particular the principle of legality.
In addition to the threshold requirements of all crimes against humanity and for the purposes of the Rome Statute, the conduct must involve acts that are 'inhumane' and 'of a similar character' to the other acts listed in the first paragraph of article 7 of the Rome Statute.
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Considering the ordinary meaning of the elements of the crime and the scope of 'fundamental rights' in international law, the notion of 'other inhumane acts' is in not limited to a narrow list of human rights infringements. Rather, chambers in previous cases have stressed that the seriousness of the act is the limiting criteria, not the type of human rights infringement. 67 Indeed, in his memorandum on the Nuremberg Principles, the UN Secretary-General mentioned in 1949 that the deprivation of means of sustenance is an act that this phrase might cover. 68 This implies that devastating cases of undernourishment resulting from a deliberate hindrance of people's means to cope with a disaster, for instance, can potentially be addressed by this provision. In addition to similarity with other acts, the crime requires that the perpetrator must cause great suffering or serious injury. The ICTY found the infliction or exacerbation of inhumane living conditions to be one possible way of meeting this element of the crime of 'other inhumane acts'.
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After Cyclone Nargis, the crime against humanity of 'other inhumane acts' attracted particular attention. Indeed, it seems reasonable to believe that the inadequate response to the storm might have fallen under the scope of the crime of 'other inhumane acts'. 71 Rome Statute (n 9), art 7(2)(g). 72 Prosecutor v Kupreškić (n 65), paras 628-631. 73 Prosecutor v Gotovina and Markač, IT-06-90-T, 15 April 2011 , ICTY, para 1843 In the case at hand, the chamber found that no or limited evidence was received. Page 23/32 murder/killings are relevant in armed conflicts as well. The lack of food in armed conflicts, for instance, regularly results from intentional acts inflicted with a purpose to harm victims.
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Particularly relevant other crimes
As mentioned earlier, there are crimes that are not contained in the Rome Statute but in other international treaties. Corruption is one of them. 79 If earthquake fatalities correlate so strongly with high levels of corruption, it may be worth exploring the connections between the effects of an earthquake and the international criminal law provisions aiming at the suppression of corruption. It therefore makes sense to argue that DRR efforts should also encompass strategies to curb corruption and the growing awareness of the influence of corruption is a welcome development in this regard. 80 Although an explicit mention of corruption is lacking, the Sendai
Framework at least recognizes that DRR requires a strong institutional basis for implementation, including appropriate legislation and political commitment. Page 28/32 impact, exacerbation of and recovery from a disaster. Depending on the circumstances, adverse human agency can be such that it meets the elements of an international crime. If so, it is worth exploring whether the invocation of international criminal law is useful, either for purposes of deterrence, retribution or because of the expressive potential of claims based on international criminal law. 97 Politically, symbolically and legally, it matters whether lawyers frame a disastrous situation as an unfortunate 'natural' event or as a result of potentially criminal human
agency. Yet, even where there is a role for international criminal law in relation to a disaster, it will never be sufficient to rely on international criminal law in order to avoid, mitigate or overcome the effects of a disaster, let alone to prevent is occurrence in the first place.
While the volume as a whole shows how important it is to look at all bodies of applicable law, this chapter has also shown how important it is to look at all norms within one and the same ', 99 it is accurate to conceive that we are more likely to recognize something as a disaster when its development is a sudden crisis rather than a slow and gradual decline over time.
Similarly, we are more likely to label conduct as a crime if, for instance, someone is intentionally executed with firearms, rather than when death is deliberately inflicted through conditions of life 97 On the expressive benefits of international criminal law, see in particular Robert Sloane, 'The Expressive Capacity Page 29/32 with lethal consequences. 100 Yet, the law does not prescribe this distinction. Indeed, international law criminalizes both ways of causing death and the elements of crimes of various offences are capable of accommodating claims related to conduct that inflicts harm over time, including conduct that relates to victims' socio-economic and environmental interests. 101 Of course, a distinction between sudden and slow-onset situations also does not seem warranted from the perspective of human rights and human security as the level of harm inflicted by disasters unfolding over time might equal (or even exceed) the harm resulting from a sudden crisis. By focusing on the reduction of a broad range of the factors and mechanisms that can result in the loss of life, health, social and economic disruption or environmental degradation, the Sendai
Framework provides additional and fertile ground to abandon the view that a disaster is necessarily a suddenly erupting crisis.
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The question can be raised whether the considerations provided in this chapter serve to argue that the applicable legal regimes are increasingly interconnected and that, therefore, 'disaster law' 
